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On order of the Court, the application for leave to appea the July 25, 2006
judgment of the Court of Appeals is considered, and it is DENIED, because we are not
persuaded that the questions presented should be reviewed by this Court.

KELLY, J., dissents and states as follows:

| would grant defendant’s application for leave to appeal to consider whether
defendant was denied afair trial because of prearrest delay.

In 1981, defendant’ s brother was acquitted of felony murder charges that arose out
of a shooting death that occurred in 1980. No charges were filed against defendant until
2004. Defendant contends that the prearrest delay denied him afair trial.

Michigan applies a balancing test to determine if such a delay requires reversing a
defendant’s conviction. People v Cain, 238 Mich App 95 (1999). “A defendant has the
burden of coming forward with evidence of prejudice resulting from the delay while the
prosecutor has the burden of persuading the reviewing court that the delay was not
deliberate and did not prejudice the defendant.” 1d., p 108.

In this case, 24 years elapsed between the shooting death and defendant’s arrest.
During that time, defendant’s brother and defendant’s brother’s wife died. Both had
provided alibi testimony at defendant’s brother’s trial, but they could not testify at
defendant’s trial. It is aso unclear whether transcripts of the brother’s trial exist and, if
they do, whether they would be helpful to defendant in his defense. This is especially
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true because the focus of defendant’s brother's trial was on defendant’s brother’'s
innocence, and not defendant’s innocence. Accordingly, | would grant defendant’s
application for leave to appeal to further explore these questions in order to determine
whether the prearrest delay prejudiced defendant.

I, Corbin R. Davis, Clerk of the Michigan Supreme Court, certify that the
foregoing is atrue and complete copy of the order entered at the direction of the Court.
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